February 2, 2022
Appeal to the Italian Government, to UNHCR and IOM

for the immediate withdrawal of the Italy-Libya
Memorandum

The system based on the Italy-Libya Memorandum has not led to any significant
improvements in the Libyan situation. On the contrary, it demonstrated the impossibility of
guaranteeing effective access to protection for migrants stranded in Libya.

In early October, the Libyan government carried out raids and random mass in Tripoli
neighbourhoods. Many foreign nationals were arrested including people officially registered
by UNHCR and those in particularly vulnerable situations, such as minors and pregnant
women.

The foreign nationals were later imprisoned in detention centres run by the Libyan Ministry
of the Interior where they were subjected to ill-treatment and torture. In the Al Mabani centre,
six people were killed and 24 injured by gunfire?.

The reaction to such violent and discriminatory measures was unprecedented: thousands of
migrants have been protesting for almost two months in front of the UNHCR office in Tripoli,
demanding to be transferred to a safe country and and their safety to be guaranteed. For the
first time, even in the international press, a new entity emerges under the name Refugees in
Libya, formed by a committee of migrants interacting with international organisations and
actors in Libya and elsewhere.

At the moment, however, no adequate solution exists?: the UNHCR office in Libya, during a
meeting with the Committee, stated that they "can not assure [migrants and refugees] of any
safety and protection upon your return to Libyan society," but that they are working towards
the reopening of evacuation flights®. Flights have indeed resumed with departures to Niger
and Rwanda through the Emergency Transit Mechanism. As the Committee and the UN
agency itself point out, however, the number of evacuations remains appallingly low. Although
UNHCR admitted in recent interviews that it is unable to provide protection to asylum seekers
in Libya, it stated that solutions must be found to ensure the protection of foreign nationals
within the country, through dialogue with the Libyan government®. Under the current
conditions, however, such a strategy cannot be considered in any way adequate. Several
branches of the government are in fact actively involved in the chain of abuse and exploitation
of migrants, as the Refugees in Libya Committee well expressed in their manifesto.

! https://www.euronews.com/2021/10/08/libyan-guards-shoot-six-migrants-dead-at-tripoli-detention-
centre

2 On the contrary, on 11 January 2022, the Libyan police violently evicted the protest camp, arresting
and harassing hundreds of demonstrators. Many of them are now in the Ain Zara detention centre.
See: https://iimanifesto.it/tripoli-polizia-e-milizie-attaccano-i-rifugiati-centinaia-gli-arresti/ and
https://msf-sa-press.prezly.com/hundreds-of-migrants-detained-after-mass-arrests-in-tripoli

3 https://docs.google.com/document/d/1Bh2zh6Jl_y6wsXYkj5xRtVQVEJ2j4fat/edit

4 https://ilmanifesto.it/cavalieri-unhcr-in-libia-sempre-piu-difficile-proteggere-i-rifugiati/
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The Committee denounces the lack of security, the exposure of migrants to arbitrary arrest
and detention, sexual violence, torture: treatments that have already been defined as crimes
against humanity by the UN Independent Fact-Finding Mission (FFM)?®.

As highlighted in the latest FFM report and in many other briefs 6, the violations are not
episodic but are rather part of an operational model - defined also as a business model -
consisting of the following moments:

(i) the interception at sea by the so-called Libyan Coast Guard, often characterised by
extremely risky procedures;

ii) Migrants’ systematic return right after disembarkation to Libyan detention centres managed
by the Directorate for Combating lllegal Migration (DCIM) of the Ministry of the Interior and
eventually their sale to criminal groups;

(iif) migrants’ expsosure to torture and ill-treatment for the purpose of extortion or various
forms of exploitation and 'profit extraction' such as forced labour, forced prostitution and
kidnapping for ransom.

Even considering the complexity of the North African country, it is necessary to strongly
denounce that Italian and European cooperation with Libyan authorities - and in particular the
Italy-Libya Memorandum of Understanding (MoU) that caused the block of the departures -
are increasing and helping to build these models of exploitation of migrants residing in the
country.

With EU financial and political support, the Italy-Libya MoU defines the cooperation between
the two countries. At the same time the MoU is not in any way preventing migrants’ rights
violations perpetrated in the country, but rather indirectly creates the conditions for their
continuation. The UN FFM, after recalling how such violence constitutes a systematic and
widespread attack directed at this population, recalls that "This finding is made
notwithstanding the responsibility that may be borne by third States and further investigations
are required to establish the role of all those involved, directly or indirectly, in these crimes."’

In order to fully understand the dynamics structured by the Memorandum, it is necessary to
read the first two articles of the said Memorandum in their reciprocal correlation.

Following art. 1 of the MoU lItaly - thanks to the economic and political support of the European
Commission - has provided the Libyan authorities with the political legitimacy and the
necessary tools to systematically prevent the escape of foreign nationals from Libya.

Under the MoU interception at sea is followed by the systematic detention of foreign nationals
for an indefinite period of time. In this detention regime, crimes defined by the UN as crimes
against humanity are committed in both informal and official detention centres.

S https://reliefweb.int/report/libya/report-independent-fact-finding-mission-libya-ahrc4883-enar

6 UNSMIL, Desperate and Dangerous: Report on the human rights situation of migrants and refugees
in Libya, 20 December 2018, available here:_LibyaMigrationReport.pdf (ohchr.org); Arezo Malakuti
(2019). The Political Economy of Migrant Detention in Libya: Understanding the players and the
business models, at 34. available here: migrant_detention_libya - final report.pdf (europa.eu);
Implementation of resolution 2491 (2019) Report of the Secretary-General, available here:
https://reliefweb.int/sites/reliefweb.int/files/resources/S 2020 275 E_0.pdf.

" https://reliefweb.int/sites/reliefweb.int/files/resources/A-HRC-48-83-AUV-EN.pd



https://euobserver.com/migration/152337
https://reliefweb.int/report/libya/report-independent-fact-finding-mission-libya-ahrc4883-enar
https://www.ohchr.org/Documents/Countries/LY/LibyaMigrationReport.pdf
https://ec.europa.eu/trustfundforafrica/sites/default/files/migrant_detention_libya_-_final_report.pdf
https://reliefweb.int/sites/reliefweb.int/files/resources/S_2020_275_E_0.pdf
https://reliefweb.int/sites/reliefweb.int/files/resources/A-HRC-48-83-AUV-EN.pdf

Article 2 of MoU also envisages, on the one hand the “adaptation and financing of reception
centres” and, on the other hand, the “support for international organisations present and
operating in Libya to pursue efforts aimed at the return of migrants to their countries of origin,
including voluntary return”.

Since 2017, international organisations have been receiving substantial funding® in order to
improve living conditions in detention centres or to facilitate the evacuation of refugees to EU
countries or other foreign nationals to their countries of origin.

Nevertheless, as confirmed during the dialogue between the Refugees in Libya Committee
and international organisations and stated by UNHCR in recent_interviews, detention
conditions remain harsh and it has proved impossible to guarantee the safety of migrants in
the country.

On several occasions, however, international organizations’ engagement in the country has
been used by governments to justify the blockade and cooperation policies set out in Art. 1°,

In summary, taking into account the experience gained over time, repatriation and evacuation
programmes managed by UNHCR and IOM cannot be considered as a sufficient measure to
counterbalance the risks and damages resulting from Italian funding to the Libyan authorities.
This approach also risks compromising the independence of the international organisations
by giving them a subordinate role to the policies of counteracting immigration to Europe.
Therefore, not neutral with respect to the problems illustrated above and to the stability of the
entire system designed by the Memorandum.

In the system supported by the MoU, these organisations are not only central actors in the
management of the evacuation programmes and the main beneficiaries of the funding for
projects developed in the detention centres. Since they participate in the meetings of the Joint
Committee on the execution of the Memorandum (art. 3), their activity is functional to the
achievement of its objectives'® even though they cannot guarantee in any way the
fundamental rights of the people involved.

In order to better understand the criticality of the mechanisms that should guarantee access
to rights to migrants stranded in Libya, the specific legal and factual fragilities of the evacuation
and repatriation systems are outlined below. These fragilities reveal how these instruments

8 https://sciabacaoruka.asgi.it/wp-content/uploads/2020/01/Microsoft-Word-ENG-scheda-accessi-
Ol.docx.pdf

9 In this regard, it is useful to take into consideration decision no. 4569/2020 whereby the Italian
Council of State deemed voluntary return and evacuation programmes managed by UNHCR and IOM
to be an appropriate measure to counterbalance the risks and damages resulting from Italian funding
to Libyan authorities aimed at blocking the migration route in the central Mediterranean, precisely
because they were deemed capable of substantially improving the living conditions of migrants in
Libya.

10 Among others, IOM and UNHCR "assured their support to the Libyan authorities for the
improvement of reception conditions in the centres and their progressive alignment with international
standards. For the press release of one of the meetings see https://www.interno.gov.it/it/stampa-e-
comunicazione/comunicati-stampa/comunicati-stampa-raccolta-anni-precedenti/incontro-viminale-
comitato-misto-italo-libico-presieduto-dal-ministro-minniti


https://ilmanifesto.it/cavalieri-unhcr-in-libia-sempre-piu-difficile-proteggere-i-rifugiati/

cannot in any way mitigate the policies of detention and refoulement and are not adequate to
ensure foreign nationals' access to their fundamental rights, including the right to asylum.

1) UNHCR's humanitarian evacuation (Emergency Transit Mechanism) and resettlement
programmes

As well known, only a very small number of people have access to evacuation programmes??,
both for the lack of cooperation of the European authorities in facilitating reintegration on their
territory and for the way in which those who can be evacuated and relocated are selected.
Under these programmes entire nationalities, regardless of the personal protection claims
made by individuals, are excluded from any contact with UNHCR. Often prison guards are the
ones in charge of selecting - also on the basis of nationality? - who is to meet UNHCR staff.
Moreover the transfer of asylum seekers or refugees to third countries of transit takes place
on the basis of future possibilities of their resettlement in EU member states?s.

In addition there are no effective remedies to challenge decisions on exclusion from
evacuation programmes. Refugees are often not given any written refusal or the decision lack
proper motivation. This is a concessionary mechanism, in which access to and recognition of
refugee asylum rights is entrusted to procedures with no substantive or procedural
guarantees. Although this programme is therefore an important humanitarian instrument, it is
in no way adequate to constitute a valid counterbalance to blocking policies.

2) IOM voluntary return programmes

Foreign nationals, although in need of protection, belonging to nationalities systematically
excluded from evacuation programmes are directed - often by detention centre guards
themselves - to voluntary repatriation programmes. The ones in detention are asked to agree
to repatriation, although the Special Rapporteur on Torture and other Cruel and Inhuman
Treatment or Punishment himself has called attention to such procedure by pointing out that
detention based solely on migration-status can also be used to force people to withdraw their
asylum claims or accept voluntary return®.

11 “Since November 2017, a total of 6,388 refugees and asylum-seekers departed from Libya, either

through resettlement (1,747 since 2017) or humanitarian evacuations (4,641 since 2017, including
3,318 to Niger, 808 to Italy, 515 to Rwanda).”, UNHCR Factsheet on Libya, May 2021, consultabile su
https://reporting.unhcr.orag/sites/default/files/Libya%20Factsheet-July%202021.pdf

21t would appear that only members of certain nationalities have access to the ETM programme. “In
practice, the Libyan authorities have only recognized that individuals of nine designated nationalities
may have a claim for international protection. Accordingly, UNHCR has registered as persons of
concern primarily individuals from these nine countries, namely Ethiopia, Eritrea, Iraq, Palestine,
Somalia, Sudan, South Sudan, Syria and Yemen. Outside of the nine nationalities, UNHCR
exceptionally registers small numbers of persons from other refugee-producing situations, including
for instance Mali, Burkina Faso and NW/NE Nigeria, and, irrespective of nationality, persons with
particular claim profiles such as persons of diverse sexual orientations and/or gender identities,
survivors of sexual and gender-based violence (SGBV) and survivors and victims of trafficking.
UNHCR continues to advocate for the registration of all persons seeking international refugee
protection, regardless of nationality, and seeks cooperation from all partners to ensure quality
referrals to UNHCR.”, UNHCR POSITION ON THE DESIGNATIONS OF LIBYA AS A SAFE THIRD
COUNTRY AND AS A PLACE OF SAFETY FOR THE PURPOSE OF DISEMBARKATION
FOLLOWING RESCUE AT SEA September 2020, https://www.refworld.org/pdfid/5fledee24.pdf See
also: https://www.amnesty.org/en/documents/mdel19/7561/2017/en/

13 https://www.asqi.it/33638-2/

14 https://www.asgi.it/wp-

content/uploads/2020/02/2018 2 26 _Spexial Rapporteur Report A HRC 37 50 EN.pdf
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Return programmes are often financed by EU Member States - including Italy - and by the
Commission itself, without any agreement with international organisations on the mutual
obligations arising from the funding, including the activities to be implemented and the
precautions to be taken to avoid the risk of refoulement!®. The lack of prior control over the
activities to be carried out, without requiring any guarantees, without transparency obligations
and without prior risk assessment, have in fact exposed refugees, women victims of trafficking
and unaccompanied minors to repatriation to their countries of origin where their safety may
be at risk'®.

The situation of Nigerian women victims of international trafficking is emblematic. They are in
fact constantly excluded from ETM and resettlement programmes and directed towards so-
called voluntary repatriation projects, with the very serious consequences on their safety
resulting from their return to their country of origin. This example is extremely significant since
trafficked women, if they could once reached an EU country, would be considered worthy of
international protection. Faced with this situation, adherence to so-called voluntary return
programmes seems to be the only tool available to the majority of migrants to escape detention
and exploitation. Used even in situations where returning to the country of origin represents a
risk to their own safety and the protection of their rights.

Conclusions

In light of the analysis illustrated above, it can be stated that

e The ltaly-Libya MoU is de facto facilitating the structuring of models of exploitation and
enslavement within which violence that constitutes crimes against humanity is
systematically perpetrated.

e The effective capacity of international organisations to protect migrants and asylum
seekers in this situation is extremely limited and dependent on the choices of the
Libyan authorities.

e The action of international organisations cannot be considered a sufficient measure to
guarantee effective access to rights and international protection in a broad and
generalised manner for migrants and asylum seekers stranded in Libya, both because
of the limited means and because of the very structure of the programmes,
characterised by the absence of procedural guarantees for people who are excluded
from access to the programmes and by evacuation and relocation measures.

e Adherence to the so-called voluntary return programmes is the only available means
to most migrants for escaping the violence faced in Libya, although it is a largely
inadequate strategy in view of the risk that they will be subjected again if they return to
their country of origin to the same persecution from which they fled.

We therefore call on

15 https://sciabacaoruka.asgi.it/wp-content/uploads/2020/01/Microsoft-Word-ENG-scheda-accessi-
Ol.docx.pdf

16 https://www.euronews.com/2020/06/20/eritrean-migrants-in-libya-claim-eu-backed-voluntary-
returns-programme-isn-t-so-voluntary
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e the Italian government to immediately revoke the Memorandum of Understanding, as
the only viable option in the face of the structural impossibility of bringing about
significant improvements in the living conditions of migrants and refugees in Libya and
of guaranteeing them adequate access to protection, as demonstrated by the evolution
of the situation in Libya.

e UNHCR and IOM, in accordance with their mandate to protect foreign nationals
present in Libya, to express their adherence to the request for the revocation of the
MoU, so as to avoid any risk of connection between the serious human rights violations
stemming from the Memorandum and their own initiatives.

Signatories

Starting from today February 2, 2022, it is possible to sign the document by filling the Google
form.

For associations: https://forms.gle/IlgmmBW508Ya64HvNA

For individuals: https://forms.gle/E4q3eZ82k8cVTS8VA
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